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The issue involved in the present case is that whether penalty
imposed under Section 76,77, &78 can be set aside invoking Section 80

under the facts and circumstances of the present case.

02. Shri Dhaval Shah, learned Counsel appearing on behalf of the appellant
submits that the appellant is not contesting the service tax demand which
was already paid along with interest therefore, the case should have been
settled without issuance of the show cause notice in terms of Section 73(3).
He submits that though the show cause notice was issued invoking the
extended period of demand but there is no suppression of fact on the part of
the appellant. He submits that the appellant is a government organization
therefore, as a government company there cannot be mala fide either of
individual or of company therefore, the penalties are liable to be set aside

invoking Section 80. He placed reliance on the following judgments:-
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e JSW STEELS LIMITED- 2017 (6) G.S.T.L.397 (Mad.)
e INDIA GLYCOLS LTD.- 2017 (4) G.S.T.L. 415 (Tri.-Del.)
e MURLI INDUSTRIES LTD.- 2015 (39) S.T.R. 1033 (Tri.-Bom.)

03. Shri Rajesh Agarwal, learned Superintendent (AR) appearing on behalf

of the revenue reiterates the finding of the impugned order.

04. We have carefully considered the submissions made by both the sides
and perused the records. In the present case limited issue to be decided by
us is whether the appellant is liable for penalty imposed under Section 76,
77 and 78. We find that the appellant is a government company and the
issue on merit is non-payment of service tax on the services related to
external commercial borrowing from the ICICI Bank- Hong Kong. We find
that being a government company admittedly the appellant have recorded
all the transaction in their books of account and as and when the short
payment of service tax was pointed out by the department, the appellant
have deposited the service tax along with interest thereon without raising
any objection. In these facts and circumstances of the case, the suppression,
mis-declaration, etc. cannot be attributed to the appellant. The appellant
have also intimated the department about the payment of entire service tax
and interest thereon therefore, in our considered view the case is squarely
covered by Section 73(3) of the Finance Act, 1994 according to which on
payment of service tax and interest, no show cause notice should have been
issued and the case stand closed on such payment. Accordingly, no penalty

either can be proposed or can be imposed.

05. We are therefore of the considered view that penalties under Section
76, 77 & 78 imposed by the lower authorities are liable to be set aside
hence, we set aside the penalty invoking Section 73(3) of the Finance Act,
1994. The payment of service tax and interest paid by the appellant is
maintained. The impugned order is modified to the above extent. Appeal is

allowed in the above terms.

(Pronounced in the open court on 07.02.2023 )

(RAMESH NAIR)
MEMBER (JUDICIAL)

(RAJU)
MEMBER (TECHNICAL)

Mehul



